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Memorandum 76-96

Subject: Study 63 - Evidence Code

In 1972, the Law Revision Commission considered an article by
Justice Kaus that was critical of certain provisions of the Evidence
Code that permit jury determination of foundational facts. See Memoran~
dum 72-29 (attached following the exhibits to this Memorandum).

The problem that concerned Justice Kaus 1s summarized in Exhibit VI
to this Memorandum.,

The Commission determined that it would not go ahead with further
consideration of this matter unless the State Bar was of the view that
the matter merited further study. We received responses from the State
Bar but failed until now to bring this matter back for further Commis-
sion consideration.

The State Far Committee on Criminal Law and Procedure (Exhibit I
attached) is of the view that continued study of the changes suggested
by Justice Kaus is unnecessary. Moreover, that committee 18 opposed to
the amendrments suggested by Justice Kaus. The State Bar Committee on
Administraticn of Justice was of the view that the Commission might wish
to study this matter. See Exhibit IT (expressing some doubt as to
whether Justice Kaus' proposed wording would solve the problem)}.

We zlso wrote to the California Trial Lawyers Assoclation request-
ing an expression of their views. Uilliam P. Camusi, responding for the
association, objects to any revision., Sec Exhibit IIL attached.

Judge (now Justice) Bernard S. Jefferson (Exhibit IV), who 18 the
author of the California Evidence Beanchbook (published by the Conference

of California Judges) wrote opposing the amendments suggested by Justice
Kaus. See Exhibit IV. (We had solicited the views of the Conference of
Californla Judges, and this is the only response we received as a re-
sult.)

Exhibit V is an additional letter objecting to the revision of the
Evidence Code as suggested by Justice Kaus.

It is the staff recommendation that the Commission give no further

consideraticn of the revisions proposed by Justice Kaus. It 1s apparent

-1~



that the revisions are highly controversial, and evidence experts dis-—
agree on whether they are desirable. The staff has the highest regard
for Justice Kaus; but we see no reasonable possibility of obtaining
legislative enactment of his proposals even 1f the Commission determined

that they were sound.

Respectfully submitted,

John H. DelMoully
Executive Secretary
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May 2, 1972

John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commission
Stanford Schoeol of Law

Stanford, Ca. 94305

Dear Mr. DeMoully:

Reference 1is made to your February 15, 1972, letter wherein you
indicated that the Law Revision Commission was soliciting views
concerning the desirability of making certain revisions in Evidence
Code Sections 403, 1222 and 1223. The revisions were suggested by
Justice Otto M. Xaus in a recent law review entitled, All Power to
the Jury--California's Democratic Evidence Code, 4 Loyola U. OF L.A.
L. Rev. 233 (1971).

The State Bar Committee on Criminal Law and Procedure had an opportu-
nity to review these suggested revisions at the monthly meeting of

the committee in April, 1972. Generally, the committee was of the
opinion that there is no great present need for enactment of these
amendments to the Evidence Code. Further, by a split vote, the com-
mittee was opposed to the specific amendments suggested by Judge Kaus.
The majority of the committee was of the opinion that the suggested
amendments to the Evidence Code would erode the accused's right to a
jury trial, by taking issues away from the consideration and determina-
tion of the jury and substituting a determination by the judge.

In conclusion, the committee, in addition to its opinion that the
need for the suggested revisions is not presently imminent, further
is of the opinion that continued study of these esoteric changes is
unnecessary.

Very truly yours, [
e 51

A 3 I i

Gl SHEES T

/ AR |

Gerald E. Utti )L‘_"‘T _____ —_—
Assistant Legislative AC :
Representative e

cc: Messrs. Eades and Hooley
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EXHIBIT II

STATE BAR OF CALIFORNIA

601 MCALLISTER STREET
SaN FrarcIsco 94107
TELEPHONE 922-1440

ARLA CODE 415
August 25, 1972

John DeMoully, Executive Secretary
California Law Revision Commission
School of Law - Stanford University

Stanford, Califorrnia

94305

Dear Mr., DeMoully:

BOARD OF GOVERNORS

Ltowket B OENAS, Oudlind
MrcHARL DL LEONARDO, Suwes: 2
H. CLarky GAINES, Samia 2
Joannc M. Garvey, San fr:
SETH M. HUESTEDLER, Las Ioioier
LeaNARD S, JAMOESKY, Lo A
Tromas M. JENKINS, Saa Fr.
Henky H. KicpaTrick, 3ol
A, BicHARD KIMnEOUGH, Lor drgele:
Ricuakrp A. McCORMICK, Freoa
Jack M. McPuerson, Chics

Davin K. RORINSON, Pasiders
Mazk P. RonNsON, Lar Anicies
WiLiaM J ScHALL, Saa Deces
James B. TuCkzR, Santa Anr

This is to advise you that the Board of Governors

at its August,

1972 meeting had before it the 1972 Annual

Report of the Committee on Administration of Justice.

The committee in that report among other things commented
on recommendation of Justice Otto M. Kaus concerning
revision of the Evidence Code regarding admissibility of

evidence,

The Board upon recormendation of the committee

wishes to suggest to the Law Revision Commission that

it may wish to place this matter on its agenda for study.
Appropriate excerpt from the report of the Committee on
Administration of Justice is enclosed.

MGW:d£fb
Enclosure

CC:

Very truly yours,
.,.-/)} ~—7

A

’77 A% ';//f

Mary G Wailes
Assistant Secretary

Messrs. D. Robinson, Janofsky, Benas,

Hufstedler, Malone, Bradford, and Eades

o




EXHIBIY 11 (cont)

EXCERPT FROM 1972 ANNUAL REPORT
COMMITTEE ON ADMINISTRATION OF JUSTICE

(6) Evidence Code 403, 1222, 1223 - Admissibility of Evidence.

Origin: Law Revision Commission.

The Law Revision Commission has solicitated the views of the
State Bar concerning the desirability of making certain revi-
sions to the Evidence Code recommended by Justice Otto M. Kaus
in a recent article in the Loyola University Law Review.
Justice Kaus points out that under present ceode provisioens, the
jJury is allowed to decide the existence of preliminary facts
under the guise of its being an issue of relevance (l} where
the admissibility of a hearsay statement depends upon the
speaker being a specific person, (2) where the admissibility of
a hearsay statement depends upon an agent's authority to make
admissions on behalf of his principle, and (3) where prelimi-
nary facts are necessary to admit evidence concerning adoptive
admissions and co-conspirator's statements. In these instances
Justice Kaus urges that the judge should determine, by a pre-
ponderance of the evidence, that the preliminary fact exists.
This would eliminate those instances where the Jury first deter-
mines that a preliminary fact exists which makes certain
evidence then admissible but such evidence is later determined
not to be admissible and the court can only instruct the jury
to disregard it.

The Committee agrees that there is a problem in this field,
but (1) its magnitude is not known, and {(2) the Committee has
some doubt as to whether Justice Xausg' proposed wording
accomplishes the purpose. It therefore recormends that the
Law Revision Conmission place the matter on its Agenda for
study.
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Wirnniany P CaMUus: TWENTY FOURTH FLOOR
. 6508 SOUTH OLIVE STREET
LOS ANGELES, CALIFORNIA 90CCL4
TELEPHGHE (213} §24-1451

May 1, 1972

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Revision of Evidence Code Sections 403,
1222, and 1223

Atteantion: John DeMoully, Executive Secretary

Dear John:

While there is much to be said for Justice Kaus'!
comments in his recent law revision article, I think the
Law Commission did a careful job on the question of pre-
liminary fact matters. If it is logical and relatively easy
to apply, I prefer that the trier of fact decide the existence
or nonexlstence of preliminary facts insofar as this can
reasonably be done.

Until additional experience would indicate other-
wise, I would not recommend any revisions of the above-
referenced Evidence Code Sections.

Sincerely,
! .1'1' o ’ / '
e /,/ IR R

WILLIAM P, CAMUSI

WPC/k
cc: James Frayne BS

|
|




EXdIBIT IV

CHAMBERS OF
Che Superior Court
LOS ANGELES, CALIFORNEA 30012

BERNARD 5. JEFFERSON, JUDGE
TELEPHOMNE

{2i3) 625~ 32415

April 24, 1972

John H. DeMoully

Executive Secretary

Californla Law Review Commisslion
School of Law

Stanford University

Stanford, California G4305

Dear Mr. Deloully:

I am writing to register my objections to the proposed amend-
ments to Evidence Code §§ KO3, 1222 and 1223 suggested by
Justice Otto M. Ksus. It 1s my opinion that the suggested
amendments are neither necessary nor particularly deslrable.

Justice Kaus seems to be trying to place preliminary fact
issues into the same simple mold attempted by Professor Morgan
in his approach that preliminary facts lssues pertaining to
relevancy should be decided by the jury and those desling

with competency should be decided by the trial Jjudge. Expe-
rience has demonstrated that this cannot be done. The value
of the present Evidence Code solutlion is in the detailed listing
of those preliminary fact 1lssues that are to be determined by
the Jury and those that are to be decided by the trial jud%e.
It is not too materiagl whether a designation of "relevancy

be given to one set of preliminary fact determinations and a
designation of "competency” be given to the other class of
preliminary fact determinations.

In suggesting that the preliminary fact 1ssue of the identity
of an actor or declarant should be decided by the trial Jjudge,
Justice Kaus argues that this issue does not relate to rele-
vancy and hence 1ls a preliminary fact issue to be decided by
the trial Jjudge. Thils idea is not correct.

For example, let us suppose that a defendant in a criminal
case testifies and the prosecution offers to impeach him by
introducing a record of a felony conviction of a person of the
defendant's name. The defendant objects to the proffered
evidence on the ground that he is not the subject of such
felony conviction and was not even 1n the state where the
conviction occurred on the date of the conviction. In this




EXHIBIT IV (ccat)

John H. DeMoully April 24, 1972
Page Two '

case, defendant ralses the issue of the identity of an actor.
If the record of convietion is that of another person of the
same name, it iz simply not relevant to attack defendant's
credibllity. Why should this Issue of relevancy be taken
from the Jury and given to the trial judge?

Here is another example. A defendant is prosecuted for rob-
bery. A witness testifies that he saw a man running from the
scene immediately after the crime was committed. Defendant
objects to the testimony of the witness on the ground that
defendant was not the fleeing person. If the fleeing person
was not the defendant, but some other person, the witness's
testimony is lrrelevant on the lssue of defendant's guilt.
Justice Kaus would take this relevancy issue away from the Jjury.

Slmilarly, identity of a hearsay declarant may well be an issue
of relevancy. For example, suppose that the police arrest
three persons immediately after there has heen a theft of
merchandise from a store and carries all three persons in a
patrol car to the police statlion. It ends up that only the
defendant is prosecuted. At the defendant's trisl, the police
officer testifies that while transporting the three suspects

to the police station, he fully advised them of their Miranda
rights and the defendant then spoke up and said, "It wgs 1 who
stole the goods." Defendant objects to the testimony on the
ground that it was one of the other suspects who made the state-
ment. How can Justice Kaus contend that the identity of the
declarant is not a gquestion of relevancy? If another suspect
made the statement, 1t is not relevant as it cannot possibly
have a tendency in reason {o prove that defendant committed

the offense.

It also appears that Justice Kaus would amend Evidence Code

§ 403 to do away with a party's right to a jury instruction
on the three preliminary fact issues remaining to the effect
that unless the Jury finds the preliminary fact to exist, it
should disregard the proffered evidence. I do not think that
this right to a jury instruction should be taken from a party.
It 1s true that in most cases of relevancy, personal knowledge
of a witness, or the authenticity of a writing, a party does
not seek such an instructlon but is content to argue the matter
of fallure of proof to the jury. But there are instances in
which a party desires that such an instruction be given to the
Jury. It 1s my considered opinilon that Evidence Code § 403

is correct in requiring the trial judge tc give such an
instruction 1f a party requests such an instruction.



EXHIDIT IV (cont)

John H. DeMoully April 24, 1972
Page Three

Justice Kaus seeks to amend Evidence Code § 1222 to make the
trial judge the final arbiter of the preliminary fact of
authorization for a hearsay statement of one person to be
admitted against a party as an suthorized admission. What
1s the advantaze to be gained in taking this issue away from
the Jury? It appears to me to be a perfectly good rule of
evidence to have the trial judge decide only whether the
evidence of authorization 1ls such that a reasonable jury
could find that s party authorized the declarant to speak.

The preliminary fact issue of whether a defendant spoke words
authorizing A to make a statement constituting an admission

is no different in principle from an issue of whether defendant
spoke words constituting a personal admission. Under Evidence
Code § 1220, if a party denies that he made any such statement,
the ultimate issue of whether he made such a statement has

to be decided by the Jury. If, instead, the question is
whether a party made a statement of authorization to A, there
1s no good reason why that issue should be taken from the jury.

The same problem exists with the suggested amendment to Evidence
Code § 1223. I see no good reason for taking from the jury

the preliminary fact issue of the existence of a conspiracy
that makes a coconspirator's hearsay statement an authorized
admission of a defendant. Justice Kaus seems to think that

the Jjury cannot properly handle instructions to the effect

that the Jjury must first find the existence of the conspiracy
before 1t may give any validity to the coconspirstor's state-
ment. If such an argument is sound, it goes too far, It

would Justify doing away with the jury entirely on the theory
that a Jjury 1s unable to comprehend and follow Jjury instruc-
tions. As a trlal judge, I have more confidence in the ability
of our jurors.

The theory of having a jury decide preliminary fact lssues

that revolve around relevancy is that these have been his-
torically jury guestlons to decide. For the most part, the
Evidence Code has attempted to keep for jury determination

those issue that historically have been issues for the jury to
declde. The preliminary fact issues which Justice Kaus proposes
to take from the jury are issues which fgll into this historical
category. I think they should remaln in this category.

The changes suggested by Justice Kaus will neither produce a
more loglcal concept of a division of issues between Judge

and Jury nor will it produce any easier operation of eviden-
tiary rules, nor will it produce a more accurate determination
of factual lssues in our adversary system. My study of the law
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John H. DeMoully April 24, 1g72
Page Four

of evidence and my years of experience as a lawyer and trial
Judge all lead me to the conclusion that the Law Review
Commission should not recommend to the Legislature the proposesd
amendments to Evidence Code §§ 403, 1222 and 1223.

Very truly yours,

-7 &:{ ﬁﬂz' - 4
/(_ M L2 / f};b L_/p)/l

Bernard 5. Jeffe

BSJ:ks
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2P VURASIN, .. CHAINHAN
WILLIAM SYMONS. Jr.
THOMAS MORAN

YWERNOCKN L. STURGECN
PV W, HOLMES

ADDRESS ALL COMMLUNICATIONG
TO THE COMMISSION
CALIFORMNIA STATE BUILDING
SAM FRANCISCO, CALIF. 91102

TELTPHONE: ( 4151 S57- 1355

Publir Htilitics Conunissinu
STATE OF CALIFORNIA

FILE No.

. April T, 1972

Mr. John H, DeMoully

Executive Secretary

California Law Revislon Commission
School of Iaw - Stanford University
Stanford, California 94305

Dear Mr, DeMoully:
RE: REVISION OF EVIDENCE CODE SECTIONS 403, 1222 and 1223

In reply to your inguiry of February 15, 1t is the consldered
cpinlon of this office that the rights of partles will be
better protected by retalining these sections in their present
form.

We recognize that the provisions at issue represent an inter-
weaving of the tradltional role of the Judge as the arbiter on
admissibllity of evidence and that of the Jury as the trier of
fact, and that instances may arise where the Judge must aamit
evidence even though he is not satisflied as to prcof of a
necessary, underiying fact.

However, we consider this preferable to narrowing the right of
a Jury to determine the effect and value of evidence submltted
to 1t and agree with tine Assembly Committee con Judiclary's
comment that, "if the judge finally determined the existence or
nonexistence of the preliminary fact, he would deprive a party
of a jury decision on a question the party has a right to have
decided by the jury."

For these reasons we recommend against the proposed revisions,
Very truly yours, o

: - ’ ; /"'

A "y I P AN

Vé / e, ‘i__,-:"] | S - S S
v 7 - -

MARY MORAM PAJALICH
Chief Counsel

AP
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e 7656 EXHIBIT VI

STATE OF CALIFORNIA ‘ RONALD REAGAN, Governor

CALIFORNIA LAW REVISION COMMISSICN

SCHOOL OF LAW—-STAMFORD UNIVERSITY
STANFORD, CALIFORMNIA 94305
{415) 321.2300, EXT. 2479

JOHM D, MILLER _ ‘ February 15, 1972

Chalrman

MARC SANDSTROM
¥ica Chatrmun

SEMATCOR ALFRED H. SONG
ASSEMBLYIMAN CARLDS 1. MOORHEAD
JOHM ), BALLUFF

ROBLE K. GREGORY

JOHM M. MclALRIN

THOMAS E. STANTOM, JR

HOWARD R, WiLLIAMS

GEQRGE H, MURFRY
Ex Officio

LETTZR OF TRANSMITTAL

Re: Revision of BEvidence Code Ssctions W03, 1222, and 1223

The Leaw Revision Commission solicilts your views concerning the
desirability of meking certain revisions in Evidence Codes Sections 1+O3,
1222, and 1223,

The revisions were suggested by Justice Otto M. Keus in a recent
lew review article., See Kaus, AlL Pouwer to the Jury-~California's Demo-
eratic Evidence Code, & Loycla U, of L.A, L.Rev. 233 (1971). Justice
Kaus states {peges 233-235 of his article):

The admissibility of evidence often depends on some preliminary
fact being found true. Frequently the finding must be based on con-
flicting evidence. The orthodox rule with respect io the allocation of
such fact finding functions between court and jury was stated by Mor-
gan: “[w]here the relevancy of A depends upon the existence of 8, the
existence of B should nermally be for the jury;, where the competency
of A depends upon the existence of B, the existence of B should always
be for the judge.” In other words, if the evidence is relevant, but its
competency vnder a techaical rule of admissibility depends on proof of
some other fact—such as the lezality of an amest, the loss of a leuer,
criminal purpose in secking legal advice or the unavailability of a
hearsay declarant—the existence or nopexistence of that fact is deter-
mined, with finality, by the court. ~ While there are times when reason-
able men may differ whether a particular preliminary fact determines
relevance or competency, in the vast majority of situations the ortho-
dox rule, if unierstood, is easily applied.  The California Evidence
Code has made a commendable and nearly successful effort to struc-
ture California law along orthodox lines.  The conversion was long
overdue, No California opinion of wiich I am aware had ¢nunciated .
a general principle, ornthodox or heretical, that could be applied o
newly cacountered situations with any assurance.  Thus pre-Code case
law had enirusted the preliminary fact finding function in cases of con-
fessions, dying declarations, and spontancous statements to both the



EXHIBIT VI {cont)

court and the jury. On the other hand the jeb of finding the founda-
tional facts, which the proponent of co-censpirators’ statements has to
prove. was entrusted entirely to the jury, it was immaterial that the
court was satisfied that the foundational evidence was a bag of lies. All
it could do was to instruct the jury that it should not consider the co-
conspirators’ statements if it, in turn, found the foundation to be want-
ing.

For reasons which I do oot understand the California Law Revision
Commission retained at deast one of the former heresies and came
up with & few of iis own. 7 _

To be specific, the Code and #ts comments nlace into the hands of the
jury the determination of the idenuty of the speaker where the admissi-
bility of a hearsay statement depends on the speaker being a particular
person, and of an agent’s zuthority to make an admission on behalf of
a principal. 11 also gives to the jury the determination of all prelimi-
nary facts in the case of an adoptive admission and the pre-Code rule
with respect to co-conspiralors’ statements is retained.  Inm all these situ-
ations the hearsay statement raust be conditionally received—and there-
fore heard by the jurv—on a mere prima fucie showing of adnissibility,
regardicss of whether the court thinks that the showing is credible
[Emphasis sdded; footnotes cmitted.]

In the four instances menticned in the last paragraph gquoted above,
Justice Kaus urges that the judge should determine by a preponderance
of the evidence that the preliminary fact sxists. 1In his law review
article, he develops the reasons for bis suggested revisions.

Justice Kaus has drafted smendments to Sections k03, 1222, and
1223 of the Evidence Ccds that would efiectuate nis suggestions,

These are attached {green sheets).

The Ccomlssion has declded fto solicit the views of varlous inter-
ested persons and organizeticns before it determines whether it will
recommend any change in the Evidenze Code in response to the suggestions
of Justice Xaus, We would appreciate receiving & statement of your
views on the suggestions. We need your views not later tham May 1, 1972.

Sincerely,

John H. DeMoully
Executive Secretary



EXHIBIT vI {eout)

403. {a) The proponent of the proffered evidence has the burden
of producing evidence as £o the existence of the preliminary fact, and
the proffered evidence is inadmiésible unless the court finds that
there is evidence sufficient to sustain a finding of the existence of
the preliminary Tact, when:

(1) The relevance sf-the-preffercd-evideres , including the authen-

ticity of a writing, depends on the existence cf the preliminary fact; or

{2} The preliminary fact is the personal knovledge of a witness
concerning the subject watter of his testimony # .
£33-The-prelizinary-faet-is-tke-authepsicity-ofaa-writings-oy

(L) -The-preffered-evidence-is-sf-a-sbatensnt-or-ather-esnduet-ef-a

aet~-ig-whether-that-persen-rade

Yy

Partieuinr-porsrE-aRd-the-prelinirary-
the-svatezent-sr-ge-ecndueted-hinself«
(b) SBubject to Section 702, the court may admit corditionally the
rroffered evidence under this section, subject to evidence of the pre-
liminary fact being supplied later in the course of the trial.

fe}-If-the-cowrb-admite-the-proffered-cvidense-upder-shia-nesticn;
the-eeupte‘

£1)-May;-and-en-request- ghatly-instrueb-the-Jury-te-debternine-whekther
the-pretimipary-raet-exnicbs-and-te-dioregard-tke-praffered-evidonoe-yalesg
the-jury~Finds-thab-~the-prelirmiparv-£faeh-dces-axiths

{E}—Shal&—iastruet-the—gefy-ée—éisyegaré-%he—gfsﬁgereé—eviéenee—i?
the-ecurt-gukseqrently-determires-tkab-a-jury-ecuid-aet-reasenabiy-Fingd
that-the-prezigirary-faps-o=zists- | |

{c) If the cowrt admits the proffered evidence and subsequently de-

termines that a jury could not reascnably find that the preliminary fact

exists, it shall instruct the jury to disregard the proffered evidence.
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ERHTBEIT VI (cont)

1222. Evidence of a-statement offered agsinst a party is not
made inédmissible by the hearsay rule if:

(a) The statement was made by a person authorized by the party
to meke a statement or statements for him concerning the subject
matter of the statement; and

(b) The evidence is offered either after admission of evidence

sufficient-to-cusiain-a-finding-of-suek-auskherity that satisfies the

court that such authority has been proved or, in the court's disere-

tion as to the order of proof, subject to the admissicn of such

evidence.

-2o-



1223, Evidence of z.statement offered against a party is not
made inadmissible by the hearsay rule if:

(a) The statement was made by the declarant while particlpating
in a eonspiracy to commit a crime or civil wrong and in furtherance
of the objective of that conspiracy;

{b) The statement was made prior to or during the time that the
party vag participating in that conspiracy; and

(c} The evidence is offered either after admission of evidence

suffieieni-tovauetasn-a-Finding-of which satisfies the court that the

facts specified in subdivisions (a) and (b} are proved or, in the
court?s discretion as to the order of procof, subject to the admission

of such evidence.



